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	CASE
	CITATION
	KEY PARA
	SUMMARY

	A. 
	ABUSE OF PROCESS

	1. 
	Eckle v Germany
	(1983) 5 EHRR 1



	Para 73

Page 76




Para 80
	In criminal matters, the reasonable time referred to in Article 6(1) begins to run as soon as a person is "charged". The charge is defined as the official notification given to an individual by the competent authority of an allegation that he has committed a criminal offence. As regards the end of the "time", this covers the whole of the proceedings in issue, including appeal proceedings.

In criminal matters, the reasonableness of the length of proceedings (for the purposes of Article 6(1)) must be assessed in each instance according to the particular circumstances.  In this exercise, the Court has regard to, among other things, the complexity of the case, the conduct of the applicants and the conduct of the judicial authorities

	2. 
	Konig v Germany
	(1979 - 80) 2 EHRR 170


	Para 98-99
	 In civil matters, the reasonable time may begin to run before the issue of the writ. In criminal matters, the period covers the whole of the proceedings in question, including appeal proceedings. The position is the same in respect of disputes over civil rights and obligations. 

The reasonableness of the duration of proceedings must be assessed in each case according to its circumstances. When enquiring into reasonableness in criminal proceedings, the Court has regard to, inter alia, the complexity of the case, the applicant's conduct and the manner in which the matter was dealt by the administrative and judicial authorities. The same criteria serve as the basis for the Court's examination of the question whether the duration of the proceedings before the administrative court exceeded the reasonable time stipulated by Article 6(1).

	3. 
	AG Reference No 1 of 1990
	[1992] QB 630


	Page 643 para G to page 644 para B
	A stay of proceedings on indictment on the grounds of delay should only be employed in exceptional circumstances.  Even when the delay can be said to be unjustifiable, the imposition of a permanent stay should be the exception rather than the rule.  Still more rare should be cases where a stay can be properly imposed in the absence of any fault on the part of the complainant or prosecution.  Delay due merely to the complexity of the case or contributed to by the actions of the defendant himself should never be the foundation for a stay.  No stay should be imposed unless the defendant can show on the balance of probabilities that owing to the delay he will suffer serious prejudice to the extent that no fair trial can be held.

	4. 
	Davies v United Kingdom
	[2002] 35 EHRR 29


	Para 26
	In addition to having regard to the complexity of the case, the conduct of the parties and the relevant authorities, when assessing reasonableness of the length of proceedings. In this case the Court had to bear in mind that the applicant was a company director and disqualification proceedings would have a considerable impact upon his reputation and ability to practise a profession.  Special diligence was called for in bringing proceedings to an end expeditiously.  

	5. 
	Haikel v GMC
	[2002] UKPC 37


	Para 14




Para 15
	Article 6(1) is concerned with procedural delay in the course of proceedings.  It is not concerned with delay between the commission of the allegedly wrongful acts and the commencement of the proceedings. 

To stay proceedings on the grounds of abuse of process is a rare step to be taken only in exceptional cases.

	6. 
	R (on the application of Gibson) v GMC
	[2004] EWHC 2781 (Admin)
	Para 26



Para 27
	Both at common law and under the Convention, in order for a stay to be justified, the party seeking the stay must establish either that a fair trial would not be possible or that for some other compelling reason it would be unfair to try him.

In one respect, common law is more favourable to a defendant than Article 6.  Under Article 6, the “reasonable time” does not begin to run until the earliest time at which a person is sufficiently officially alerted to the likely criminal proceedings against him.  In the GMC’s case, this is the date when the screener notifies the defendant that the matter will be referred to the PPC.  By contrast, common law is concerned with the whole of the delay starting from the conduct giving rise to the complaint.  

	7. 
	R (Dr Brian Peacock) v General Medical Council
	[2007] EWHC 585 (Admin)


	Para 33
	A decision of the GMC that a complaint against a GP could proceed outside the normal five year time limit because there were exceptional circumstances was amenable to judicial review. 

Conduct warranting disciplinary proceedings within the prescribed period has to be serious.  Something beyond that is required to justify waiving the 5 year rule. 

	8. 
	Council for the Regulation of Healthcare Professionals v GMC (known as Saluja)
	[2007] 1 WLR 3094


	Para 44-45
	While FtP proceedings are not criminal, reference should be had to criminal law jurisprudence when considering the nature of a stay for abuse of process. Where a stay is imposed in a criminal case on the grounds of abuse of process, whether for reasons of executive malpractice or delay, it is inconceivable that the case can subsequently be pursued.  Such a finding is the effective end of the case. It is a wholly different situation to that in civil claims.

	9. 
	Selvarajan v GMC
	[2008] EWHC 182 (Admin)


	Para 12






Para 34
	The absence of any common law double jeopardy rule in professional misconduct proceedings was specifically noted in R v RPSGB (1981) where disciplinary proceedings had been brought in respect of conduct for which there had been an acquittal. The absence of such a common law rule was assumed by the police disciplinary authorities in R (Reynolds) v Comm for Police for the Metropolis (2003).

There is no reason in logic, policy or common sense why any delay since the conduct was committed or notified to those in authority let alone unreasonable delay in prosecuting charges, should not be capable of mitigating the penalty. That is not to say it is mandatory in every case.

	10. 
	R (on the application of Rycroft) v Royal Pharmaceutical Society of Great Britain
	[2010] EWHC 2832 (Admin)


	Para 38
	A failure by the Registrar to make a referral to the investigating Committee within a reasonable time will not amount to a reason to quash the referral and stay the proceedings unless it can also be established that the failure to act within a reasonable time has caused prejudice to such an extent that no fair disciplinary process is possible or that it would be unfair for the process to continue. 

	11. 
	R (on the application of Coke‑Wallis) v Institution of Chartered Accountants of England and Wales
	[2011] 2 WLR 103


	Para 24

Para 51

Para 50
	The principle of res judicata applies to disciplinary proceedings.  Where two complaints rely upon the same conduct, once the first complaint is dismissed, it is contrary to the principle of res judicata to allow the second complaint to succeed.  It is only Parliament that can decide whether a public interest exception should be recognised.  

	12. 
	SRA v Manak & Dhillon 
	[2016] EWHC 1914 (Admin)
	Para 68
	The SRA successfully appeal the SDT’s decision to strike out allegations against two solicitors as an abuse of process. Thirlwall J finds that “poor presentation does not equal abuse of process, still less does it justify striking out adequately pleaded allegations of serious misconduct”.

Thirwall J further stated, “before concluding that the pleadings were so unclear that the respondents could not understand the case they had to meet it was incumbent upon the tribunal to consider in respect of each respondent what the case alleged against him or her was. The tribunal could have approached this question by transaction, by allegation or both. They did not carry out this exercise.”

	B. 
	ACCOUNTANCY AND FINANCIAL REGULATION

	[image: image1]





	R v Institute of Chartered Accountants in England and Wales ex parte Brindle

R v Institute of Chartered Accountants in England and Wales ex parte Nawaz

Andreaou v Institute of Chartered Accountants in England and Wales

Institute of Chartered Accountants in England and Wales v Customs and Excise Commisioners

R (on the application of  Peter Gorlov) v Institute of Chartered Accountants in England and Wales

R (on the application of Mond) v ACCA

R (on the application of Coke-Wallis) v Institute of Chartered Accountants in England and Wales

R (on the application of Hollis) v ACCA

R (on the application of Baker Tilly UK Audit LLP and others) v FRC


	[1993] B.C.C.736

[1997] C.L.Y.I (Civ)

[1998] 1 All ER 14

[1999] 1 WLR 701

[2001] EWHC 2202 Admin

[2005] EWHC 1414 (Admin)

[2011] UKSC 1

[2014] EWHC 2572 (Admin)

[2015] EWHC 1414


	Page 59

Pages 20-22

Pages 454-456

Para 37

Para 41-43

Para 14-16, 25-29, 34, 41-50, 55, 60 and 64

Para 51-52





	The appeal was brought by the partners of Price Waterhouse against refusal to review decision of the Institute to refer the conduct of Price Waterhouse in and about the services it provided for the Bank of Credit & Commerce International (BCCI).

Nolan LJ concluded that the crucial question was whether the continuance of the disciplinary proceedings would impede and prejudice the applicants in their defence to civil proceedings brought against them by the BCCI liquidators and a number of creditors to an extent which could not be justified in the public interest. The disciplinary hearing could not be expected to continue promptly and its continuance must have a delaying and distracting effect on the other proceedings in which the appellants were involved.
N argued that the Institute had no power to make the request for information or to impose any penalty on him for failing to provide it on the ground that he was entitled to rely upon the privilege against self-incrimination.

Leggatt LJ stated “When a person enters a profession he accepts its duties and liabilities as well as it rights and powers. Similarly, he may acquire or surrender privileges and immunities. Nevertheless, the principle that privilege is not to be regarded as having been abrogated except by express words or necessary implication applies also to waiver. In my judgment acceptance of a duty to provide information demanded of an accountant constitutes a waiver by the member concerned of any privilege from disclosure. It plainly is in the public interest, as well as in the interest of the profession, that the Institute should be enabled to obtain all such information in the possession of its members as is relevant to complaints of their professional misconduct.”

N’s acceptance of the Institute's rules, and in particular of the duty to provide information, he waived reliance on any privilege from giving it, and the power to call for information is one which it is in the public interest to uphold.

A having been found guilty in professional disciplinary proceedings sought to appeal, but was refused by the defendant saying that it had no discretion to extend the time for an appeal. Lord Woolf MR held that the Institute exercised its disciplinary jurisdiction for the public as a whole and not merely as part of a contractual relationship with its members. The plaintiff’s action should therefore have been begun as a public law matter under judicial review, and not as a private contractual dispute.

Where a body regulates a profession by virtue of a statutory regime, the fees charged by that body to its members are not subject to VAT. Promoting and supervising professional standards is not an ‘economic activity’ within the meaning of the Act (s.4 Value Added Tax Act 1994). The same applies for ‘business’ in the context of The Financial Services Act 1986, the Companies Act 1989 and the Insolvency Act 1986.
The IC fulfilled an important function in seeking to ensure that only those complaints in which there was a prima facie case went before a Disciplinary Tribunal. It acted as a filter, ensuring that those unfairly criticised in complaints to the institute were not subjected to unmerited disciplinary proceedings. That function, however, did not require a literal identity between the wording before the Investigation Committee and that before the Disciplinary Tribunal. Where it was clear that the Investigation Committee considered and decided constituted a prima facie case was that considered by the Disciplinary Tribunal, and there had been no possibility of the defendant having been misled or prejudiced, to hold that a difference in wording nullified the decision of the tribunal would be to cause formality to triumph over substance. Substantial identity was sufficient: literal identity was not required. In the instant case, the complaints were in substance identical and accordingly the proceedings had been valid.

M faced allegations of misconduct and performing/ conducting his professional work, practice, or duties of his employment, improperly, inefficiently or incompetently such as to bring discredit to himself, to ACCA or to the accountancy profession arising from his handling of a winding up order.

M admitted the allegations and a hearing of the Disciplinary Committee was held where M was represented but not present. The Disciplinary Committee regarded the claimant’s conduct as going beyond his admitted incompetence and negligence and described what he had done as a ‘serious breach of trust’. This finding was upheld by the Appeal Committee.

M applied for judicial review on the ground that the Disciplinary and Appeal Committees had made errors of law. The application was allowed.

The findings of the Disciplinary Committee had been made against M when he had not had not been given proper opportunity to deal with them. The Disciplinary Committee could draw inferences from what had been admitted but that was very different from finding deliberate or conscious impropriety when only incompetence or negligence had been accepted.

The Supreme Court held that the principle of res judicata applies to disciplinary proceedings, which are civil in nature. This was a case where the Regulator had attempted to bring disciplinary proceedings against a registrant on the same allegations, where the first had failed due to an evidential technicality.

The principle of res judicata required that the second complaint be dismissed because it alleged the same breach of the same byelaw as the first complaint (see para 51 of judgment). A conviction alone was not capable of amounting to discreditable conduct and could not be treated as being one of the occurrences referred to in byelaw (4)(1)(a). The conviction was merely proof of discreditable conduct and therefore the act complained of in the first complaint was not the fact of being convicted, but the failure to comply with the Commission's direction (Para 14-16). That was precisely the same complaint as had been advanced the second time (Para 17-20).

The principles of autrefois acquit did not apply to disciplinary matters, which were civil not criminal proceedings (Para 22-24). Res judicata applied to civil proceedings and there was no reason why cause of action estoppel, one of the two limbs of res judicata, should not apply to proceedings before a disciplinary tribunal established under byelaws, as long as all the constituent elements were met (Para 25-29, 34). The first decision had been final and on the merits (Para 35, 41-43, 55, 60). For that reason, despite the thoroughly undesirable result of allowing a person who had shown himself unfit to practice to continue to do so, the principle of res judicata was a bar to the second complaint, Trade Indemnity Co Ltd v Workington Harbour and Dock Board (No.2) [1938] 2 All E.R. 101 followed and Thrasyvoulou v Secretary of State for the Environment [1990] 2 A.C. 273 considered (Para 44-46, 64). Whether or not the court should recognise a public interest exception to the strict application of the doctrine of cause of estoppel was a matter for Parliament, not for the courts (Para 48-50).

H was a party to proceedings in Companies House in which the judge was very critical of H’s conduct as administrator of a company in promoting a company voluntary arrangement, stating that there was a deliberate misrepresentation of the true position and that H was unwilling to disclose the truth.
ACCA’s Disciplinary Committee decided at a case management hearing to admit the judgment into evidence to stand as prima facie evidence in the proceedings in accordance with its regulations on the basis that it comprised a ‘finding of fact’.

H accepted that the judgment could be read as background but contended that it did not qualify as a relevant finding as fact that prima facie evidential weight could be attached to.

The High Court rejected this submission and dismissed the judicial review application stating that the phrase ‘finding of fact’ is straightforward, accords with the ordinary meaning attached to those words, and covers any matter in a judgment in civil proceedings that, as a matter of ordinary language, is properly described as a finding of fact made by the court in the course of giving its judgment.

The ultimate weight, if any, to be attached to such evidence will however depend upon all of the circumstances including the fairness of the underlying proceedings to the member and the probative force of the finding in the context of the disciplinary proceedings.

The case is of interest in its implicit acceptance that the concept of misconduct is similar across the range of professional disciplines. The court’s ruling in relation to judicial review of decisions to prosecute will also prove useful, and it is instructive to set it alongside Squier v GMC [2015] EWHC 299 in which a preliminary finding by a GMC Fitness to Practise Panel was held to be judicially reviewable because of its potential impact on the administration of a hearing that was estimated to last up to 90 days. Moreover, the court’s comments on the inherent jurisdiction of Tribunals in relations to abuses of their process is useful.

	13. 
	R v Hayes 

	[2016] 1 Cr. App. R. (S) 63
	
	The appellant was a trader who was convicted of dishonestly manipulating for the market (LIBOR rate) for personal gain.

The idiosyncrasies of the way in which markets operate was considered by the Judge to be relevant for the second limb of the Ghosh test for dishonesty.

It was held that from time to time markets adopt patterns of behaviour which would be considered objectively dishonest but which may not be when consideriung the second limb and the circumstances under which the behaviour occurred.

	C. 
	ADJOURNMENTS AND PROCEEDING IN THE ABSENCE OF THE MEMBER

	14. 
	Brabazon-Drenning v UK Central Council for Nursing, Midwifery and Health Visiting
	[2001] HRLR 6


	Para 18 and 19
	Except in very exceptional cases where the public interest points strongly to the contrary, it must be wrong for a committee, which has the livelihood and reputation of a professional individual in the palm of its hands, to go on with a hearing where there is unchallenged medical evidence that the individual is simply not fit to withstand the rigours of the disciplinary process.

The registrant has the basic right to be present when the case is put against her, and to cross-examine or have a representative who can cross-examine on her behalf.

	15. 
	R v Jones (Anthony William)
	[2003] 1 AC 1


	Para 6


Para 13 and 15










Para 23 and 24
	Lord Bingham: The existence of a discretion to proceed with a criminal trial in the absence of a defendant is well established. However, the discretion must be exercised with the utmost caution and with close regard to the overall fairness of the proceedings. A defendant afflicted by involuntary illness or incapacity will have stronger grounds for resisting the continuance of the trial than one who voluntarily absconds. The discretion to commence a trial in the absence of a defendant should be exercised with utmost care and caution.  If the absence of a defendant is attributable to involuntary illness or incapacity it would only rarely if ever, be right to exercise the discretion to proceed, unless the defendant is represented and asks that the trial begin.  It is generally desirable that a defendant be represented, even if he has voluntarily absconded.

Lord Hutton: The authorities make it clear that the Court has a power to proceed with a trial where the defendant has deliberately absconded before the commencement of the proceedings to avoid trial, although it is clear that the power should be exercised with great care. 

There are two stages in the approach to be taken. The first stage is that although the defendant has a right to be present to put forward his defence, he may waive that right.  The second stage is that when the right is waived by the defendant the judge must then exercise his discretion as to whether the trial should proceed in the absence of the defendant.

	16. 
	Tait v Royal College of Veterinary Surgeons 
	[2003] UKPC 34


	Para 8
	The Committee erred in relying on the advice of the Legal Assessor who advised that the Committee had “absolute discretion” in deciding whether to grant an application to adjourn on the grounds of ill health.  The discretion is a severely constrained one. Three factors are significant: the seriousness of the case against the perpetrator; the risk of reaching a wrong conclusion about the reason for his absence; the risk of reaching a wrong decision on the merits without the registrant’s account.

	17. 
	R v (Mardan Mahmood) v GMC
	[2007] EWHC 474


	Para 17
	Was an underlying feeling that the panel thought that the doctor was seeking to delay for no good reason.  If that had been the case, the panel should have stated so in its reasons for continuing with the hearing.  It was unsatisfactory for the panel to have something in mind in reaching a decision but then fail to state it as part of the reasons for reaching that conclusion. 

Accordingly, the panel were not justified in concluding that the hearing should proceed in a defendant’s absence where the defendant was the genuinely incapacitated.

	18. 
	Vaidya v GMC
	[2007] EWHC 1497 (Admin)


	Para 48
	Where no evidence is put forward by a registrant for his deliberate decision not to be present at the hearing, there can be no violation of Article 6 if the Panel proceed in his absence.  The registrant chooses not to exercise his Article 6 right.

The Panel was entitled to exercise its discretion not to grant the application for a postponement and to continue in the registrant’s absence.

	19. 
	Compton v GMC
	[2008] EWHC 2668 (Admin)


	Para 33
	Where a Panel proceeds in the absence of a registrant, the Legal Assessor’s duty embraces the responsibility to inform the Panel of the need for vigilance, namely identifying points which may be of assistance to the absent registrant.  It does not include a need to sum up the evidence to the Panel.

	20. 
	Yusuf v RPSGB
	[2009] EWHC 867 (Admin)


	Para 38 and 39
	The mere fact a defendant claims to be ill cannot, of itself, require an adjournment. Absent medical evidence and where the defendant disregards medical evidence, a tribunal is entitled in an appropriate case to find that the defendant has voluntarily chosen not to attend.

	21. 
	Adeogba v The General Medical Council
	[2016] EWCA Civ 162
	
	It should be borne in mind that there are important differences between a criminal trial and fitness to practise proceedings. The decision of a panel must be guided by the main statutory objective of the regulator; the protection promotion and maintenance of health and safety of the public. Second, fair economical, expeditious and efficient disposal of allegations made against a registrant is of very real importance. Third, fairness includes to the practitioner and also fairness to the regulator. Importantly, unlike a criminal court, a panel does not have the power to compel the attendance of the registrant. Fourth, the regulator represents the public interest. Accordingly it would run entirely counter to the protection, promotion and maintenance of the health and safety of the public if a practitioner could effectively frustrate the process and challenge a refusal to adjourn when a practitioner had deliberately failed to engage in the process. Fifth, there is a burden on registrants to engage with the regulator in relation in relation to the investing and resolution of investigations against them. Sixth, in many regulatory cases the rules make it mandatory for a registrant to provide a current registered address. Failure to comply with this mandatory obligation may give rise to disciplinary sanctions. In such circumstances it is for the registrant to ensure that notices sent by the regulator to that address come to his attention.

	22. 
	Davies v Health and Care Professions Council
	[2016] EWHC 1593
	Para 18
	The principles upon which a regulatory tribunal or panel should act when considering an allegation relating to fitness to practise and when the registrant does not appear at the hearing were recently considered by the Court of Appeal in Adeogba v The General Medical Council [2016] EWCA Civ 162. The case concerned hearings before committees of the General Medical Council but it is clear that the principles elucidated by the Court apply with equal force to all regulatory tribunals.

	23. 
	Hayat v General Medical Council
	[2017] EWHC 1899 (Admin)
	Para 27

Para 45
Para 54
	This is an interesting and relevant case concerning adjournments and medical evidence. We must be cautious where there is a request for an adjournment on health grounds:

(i) even if you have a case where someone has a history of

feigning health problems during legal proceedings; and/or

(ii) even  in circumstances where the medical evidence submitted is from a general practitioner and does not expressly state that the individual is unable to take part in legal proceedings. There has to be a careful consideration, and indeed some investigative steps before applying to proceed in a member’s absence (the Committee is equally at risk of criticism as happened in this case). 

Brabazon-Drenning v UKCC: endorsed and affirmed:

“The Tribunal was not entitled to disregard the GP's certificate that the Appellant was unfit for work merely because it did not also say that he was unfit to attend the hearing. Whilst there may be occasions where a registrant is fit enough to attend a court hearing, even though he is certified unfit for work, that will depend upon an evaluation of the individual circumstances of the case. In my judgment, the Tribunal ought to have given careful consideration to the question whether and to what extent the Appellant's condition would affect his ability to take part in the proceedings. The fact that his GP had certified him as unfit for work should have prompted them to consider whether that could also mean that he was not well enough to conduct a lengthy disciplinary hearing, which would entail spending a week away from his London home, in Manchester. The Tribunal was aware from the postponement application that there was a real risk that he would not be able to afford to instruct a representative for the full hearing (as opposed to the initial adjournment application), in which case he would have to represent himself, making submissions and cross-examining witnesses. In any event, he would have to give oral evidence and be cross-examined. In a case where there were allegations of dishonesty, cross-examination by the GMC was likely to be vigorous. Conducting the hearing would be demanding and he would need to be well enough to do himself justice. In my view, the Tribunal did not give any or any proper consideration to these matters.”

	D. 
	APPROACH OF THE INDEPENDENT ASSESSOR (PRELIMINARY INVESTIGATING COMMITTEE)

	24. 
	R v GMC ex parte Toth
	[2000] 1 WLR 2209


	Para 14(5) of transcript
	The Preliminary Proceedings Committee (PPC) may examine whether a complaint has any real prospect of being established.  They may conduct an investigation into its prospects and may refuse to refer if satisfied that the real prospect is not present.  They must do so with utmost caution bearing in mind the one-sided nature of their procedures. It is not its role to resolve conflicts of evidence.  Any doubt should be resolved in favour of the investigation proceeding.

	25. 
	R (on the application of Richards) v GMC
	[2001] Lloyd’s Rep. Med 47


	Para 58 of transcript
	The analysis of the role of the PPC in Toth is endorsed, subject to two comments. The PPC should exercise caution when deciding not to refer a complaint to the Professional Conduct Committee on the basis that it has no real prospect of being established, having conducted a preliminary investigation into its prospects on the documents alone. Whilst the need for “utmost caution” in every case is debatable, utmost caution should have been exercised in the present case when the PPC was disagreeing with conclusions of another body with medical expertise that had been reached after a public hearing where oral evidence has been presented.

The preliminary committee should not normally attempt to determine substantial conflicts of evidence relating to a complaint, that being the role of PCC.  However, it is wrong to say that it must never under any circumstances resolve any conflict of evidence.  

	26. 
	R (on the application of Holmes) v GMC
	[2002] EWCA Civ 1838


	Para 70 and 73
	Decisions taken by bodies such as the PPC should stand or fall by the terms in which those decisions are promulgated.  In general, those affected by the decision ought to be able to take it at face value.  There is a need for great caution in considering whether to admit evidence from a tribunal commenting on its decision.  In this case, the PPC decision letter revealed that it had applied the wrong legal test in reaching its decision in that (a) it regarded itself as having a fact-finding role and (b) it treated the range of “serious professional misconduct” as restricted to conduct which would attract permanent erasure from the role, leaving out of account conduct which could justify a lesser penalty.

	27. 
	Henshall v GMC
	[2005] EWCA Civ 1520


	Para 46 to 48

Para 78 to 80

Para 94
	Court of Appeal judgments by Lord Justices Auld, Sedley and Jonathan Parker gave broad approval to Toth test in context of the GMC’s statutory regime which stated that the role of a preliminary/ investigating committee is to consider whether a matter referred to it “ought to be” referred to a conduct committee.  It is not for the preliminary investigating committee to conduct an inquiry in the full or evidential sense.

	28. 
	R (on the application of Michael McNicholas) v NMC
	[2009] EWHC 627 (Admin)


	Para 62
	It is perfectly legitimate for the Preliminary Proceedings Committee of the NMC to ask for advice and assistance from its solicitor in marshalling and analysing the material already before it to enable it to reach a conclusion as to whether to issue a Notice of Proceedings.  However, it was wrong to refer the allegations for further general fact-finding investigations by the solicitors.

	29. 
	R (on the application of Rita Pal) v GMC
	[2009] EWHC 1061 (Admin)


	Para 32 -35
	The question for the Registrar is – if proved, is the allegation capable of supporting a finding of impaired fitness to practise.  It is not part of the Registrar’s functions to decide whether there has been unfitness to practise.  Equally it is no part of his functions generally to make investigations to see whether the facts of the complaint can be established.  However, it is sometimes essential to make inquiries to see precisely what actually is being alleged, because frequently allegations are not clear.  Also, where a straightforward matter can be verified one way or another by an independent source then the Registrar should make enquiries to sort the matter out.

	E. 
	BIAS

	30. 
	Magill v Porter
	[2002] 2 AC 357


	Para 103
	The correct test in an allegation of apparent bias is whether the fair minded and informed observer, having considered the facts, would conclude there was a real possibility that the tribunal was biased.

	31. 
	R v GMC (Mahfouz)
	[2004] EWCA Civ 233


	Para 33







Para 37
	The prejudicial effect of inadmissible material relating to a registrant on an otherwise impartial tribunal is not the same issue as actual or apparent bias. The underlying issue is the same: whether the proceedings were fair and seen to be fair. But there is an important difference. Bias on the part of a tribunal cannot be corrected. However, knowledge of prejudicial material may not be fatal. Its effects must be considered in the context of the proceedings as a whole, including the likely impact of oral evidence and the legal advice available.

Also, it is the duty of the legal assessor not simply to pose questions, but to provide answers – or at least “advice” as to the answers since under the rules the ultimate decision is that of the committee.

	
32. 
	Watson v GMC

Helow v Sec of State of State for the Home Dept and Anor


	[2005] EWHC 1896



[2008] 1 WLR 2416
	Para 61

Para 2-3

Para 54
	Those who advise a tribunal on issues of fact, whether as its experts or as assessors (such as medical assessors) should do so openly, in the presence of the parties. The parties should then have an opportunity to make submissions on that advice before the tribunal makes it own decision.  That is what fairness requires.  If the advice is controversial, the tribunal may consider whether to allow the parties to put their own expert’s responses to the advice before the Panel.

The medical assessors’ special relationship with the tribunal makes it even more important that it is given in the presence of parties. If not, a perception of unfairness, and of bias on the part of the tribunal, is likely to be created.

Lord Hope: The fair-minded observer always reserves judgment on every point until she has seen and fully understands both side of the argument.  She is not unduly sensitive or suspicious.  She is not complacent. She knows that fairness requires that a judge must be, and must be seen to be, unbiased.  She knows that judges, like anybody else, have their weaknesses.  She takes the trouble to inform herself on matters that are relevant.  She is able to put whatever she has read or seen into its overall social, political or geographical context. 

Lord Mance: Applying the test in Porter v Magill, membership by a judge of an organisation connotes no form of approval or endorsement of that which is said and done by the association's representatives or officers, and does amount to apparent bias

	33. 
	Virdi v The Law Society of England and Wales and Another 
	[2010] EWCA Civ 100
	Para 37
	The claimant solicitor complained that in disciplinary proceedings brought against him by the respondent, the clerk to the tribunal had drafted the judgement, even though she had been an employee of the respondent.

It was stated that, “The ultimate question is whether the proceedings in question were and were seen to be fair. If on examination of all the relevant facts, there was no unfairness or any appearance of unfairness, there is no good reason for the imaginary observer to be used to reach a different conclusion”.

This echoes the reasoning in Magill v Porter [2002] 2 AC 357.

	34. 
	R (On the application of Banerjee) v General Medical Council
	[2017] EWCA Civ 78
	Para 14
	This case reiterates the powers of disciplinary committees are inquisitorial in nature and that their questions should be framed as such.
Sir Terence Etherton MR - “The fact that the Panel's questions about the voluntary erasure application may have been asked in a direct, even robust, way does not undermine the fairness of the proceedings.”


	F. 
	CHARACTER EVIDENCE, CREDIBILITY AND WEIGHT

	35. 
	R (Campbell) v General Medical Council
	[2005] I WLR 3488
	Para 20 and 21

Para 43
	Issues of culpability and mitigation are distinct.  They should be addressed and decided sequentially.  In some cases there will be an overlap and the same material will be relevant to both issues.  However, evidence which is exclusively relevant to personal mitigation should not be treated as relevant to the issue of serious professional misconduct.

	36. 
	Donkin v The Law Society
	[2007] EWHC 414 (Admin)


	Para 22 and 23
	In some cases evidence of character may only be relevant to sanction eg where the alleged misconduct does not require proof of a guilty state of mind. In Campbell, it was held that issues of culpability and mitigation are distinct, with a need for them to be addressed and decided sequentially. However, it did not suggest the material relevant to the discrete issues is always mutually exclusive.

Evidence of character may be relevant to the determination of dishonesty as well as sanction. It is the context which determines whether the material is relevant to both stages.

In this case, evidence of good character was relevant to the issue of the registrant’s dishonesty. This approach was consistent with Campbell.  The “mischief” which concerned the Court in Campbell was the situation in which personal mitigation might be used to downgrade what would otherwise amount to serious professional misconduct to some lesser form of misconduct.

	37. 
	Bryant v The Law Society
	[2009] 1 WLR 163


	Para 162
	Character references were cogent evidence of good character and were of direct relevance to the issue of dishonesty. The tribunal’s refusal to take them into account when deciding the question of dishonesty was a significant legal error.

	38. 
	Gopakumar v GMC
	[2008] EWCA Civ 309


	Para 162
	The Legal assessor is not obliged to give a good character reference in the same terms as a criminal trial. There is a difference between judge and jury on the one hand and the panel and legal assessor on the other. 

The Panel is not a jury. They take legal advice from the legal assessor but they do not have to follow it. The assessor is not a judge. He gives legal advice but does not give directions and does not sum up the evidence to the Panel.

An assessor cannot be criticised for saying that witnesses are of good character unless the Panel hears to the contrary. 



	G. 
	CHARGES

	39. 
	Gee v General Medical Council
	[1987] 1 WLR 564


	Page 575B to H







575F
	The rule against duplicity would be impossible to apply universally to disciplinary cases.  The rule is necessary where the only answer that can be returned in respect of a particular charge is guilty or not guilty to the whole charge.  It is not necessary to obtain fairness where the PCC can distinguish between facts proved and not proved and then move to a determination as to guilt of serious professional misconduct based on this facts proved.

There is no unfairness in a procedure in which a number of allegations of fact are set out in one charge and it is alleged against a medical practitioner that these matters of fact, if established, render him guilty of serious professional misconduct provided that he has fair notice in time to prepare his defence of the nature of the evidence to be led in support of these allegations and provided the Professional Conduct Committee (PCC) charged to adjudicate on the matter make plain which of the allegations of fact, if any, they have found proved in time for the practitioner to make appropriate submissions and lead any further relevant evidence available to him before a determination is made whether he is guilty of serious professional misconduct.

Where two distinct types of misconduct are alleged, and where the determination that one type of misconduct is established cannot reasonably aggravate the seriousness of the other misconduct, it is preferable and in the interests of clarity for two separate charges to be alleged.

	40. 
	Reza v General Medical Council
	[1991] 2 AC 182
	Page 197C
	Different types of allegation (making improper remarks to employees and patients, and failing to treat a patient) can be the subject of the same charge of serious professional misconduct.  If some of the facts fall by the wayside, it is still open to the Committee to find that the remaining factual allegations amount to serious professional misconduct.

	41. 
	Gorlov v Institute of Chartered Accountants in England and Wales
	[2002] EWHC 2202 (Admin)


	Para 40
	The complaint heard by the Disciplinary Committee (DC) must be the same as that authorised by the Investigating Committee (IC) to go before it.  However, substantial identity is sufficient; literal identity is not required.

	42. 
	Gangar v General Medical Council 
	[2003] HRLR 24


	Para 15
	When making a finding, the PCC was entitled to split a head of charge and find some facts proved and others not, provided the registrant was not deprived of a proper opportunity to present his defence on all the alleged facts.

	43. 
	Singleton v Law Society 
	[2005] EWHC 2915 QB


	Para 12 and 13
	Adequate notice and particulars of allegations of dishonesty are necessary in the context of disciplinary proceedings. Natural justice and Article 6 require that. Failure to expressly to allege or particularise dishonesty in a document in advance of this hearing amounts to a procedural flaw.

	44. 
	R (on the application of Council for the Regulation of Health Care Professionals v General Medical Council, Dr Mahesh Rajeshwar
	[2005] EWHC 2973


	Para 7, 8 and 11
	An inappropriate breast examination was carried out but the charge failed to allege sexual motivation.  This amounted to under prosecution and was a serious procedural irregularity.

	45. 
	R (on the application of the Council for the Regulation of Health Care Professionals) v NMC and Michelle Kingdom
	[2007] EWHC 1806


	Para 31 and 32
	A failure to properly charge the registrant with dishonesty was a serious procedural error. If dishonesty had been charged and considered by the Committee, and been resolved against the registrant, the finding by the Committee that there had been no misconduct would have been unduly lenient.  The submission that the Committee could not reconsider or amend the charge once the facts were proved was rejected.

	46. 
	Sheill v General Medical Council 
	[2008] EWHC 2967 (Admin)


	Para 58
	If an allegation of dishonesty is based upon a registrants’ response to his professional body’s possible criticisms of his practice, rather than his conduct in practice, then good and fair practice dictates that that should be spelled out in the charge itself.

	47. 
	R (Johnson) v Professional Conduct Committee of the Nursing and Midwifery Council
	[2008] EWHC 885 (Admin)


	Para 102 and 106






Para 86 and 87
	When considering whether a charge has been properly particularised, the test to be applied is a two-stage test.  First, whether the charges in the circumstances of the case provide sufficient information to enable those charged to know, with reasonable clarity, the case they have to meet.  Secondly whether they know enough about the charges to enable them to prepare their defences. 

The rule against duplicity does not apply to disciplinary proceedings.

Whilst a challenge based on lack of particularity was not necessarily premature when made at the opening of a hearing, a stay is an exceptional remedy, only to be used when clear that a fair trial is not possible.

	48. 
	Hutchinson v General Dental Council 
	[2008] EWHC 2896


	Para 18 and 19
	Vagueness in charges is in principle undesirable. However, although the charges were vague in terms of timing, they were explicit in terms of the behaviour alleged, and this did not render a fair hearing impossible. 

Given that a stay on grounds of abuse of process is rare, the important thing in such cases is that the tribunal should reach its findings on the evidence with possible prejudice to the practitioner caused by factors such as delay and lack of specificity firmly in mind.

	49. 
	Chauhan v GMC
	[2010] EWHC 2093 (Admin)


	
	The Panel acted improperly and unfairly by considering evidence that was directed at behaviour that was not the subject matter of the charge.  The Panel must not go beyond the ambit of the charge.

	50. 
	R (on the application of Vali) v General Optical Council
	[2011] EWHC 310 (Admin)
	Para 28 and 29
	There is a need for care over charging the same conduct under both deficient professional performance and misconduct.  However, there may be different facets which justify the same facts being charged under both heads.  Further, there may be circumstances in which an allegation of misconduct is insufficiently strong to be made out but the underlying facts should not fall out of the picture for a Deficient Professional Performance (DPP) charge.

	51. 
	PSA v Silva and The Nursing and Midwifery Council 
	[2016] EWHC 754 Admin
	
	The Professional Standards Authority (PSA) subsequently brought an appeal against the Conduct and Competence Committee’s decision, citing that the decision was unduly lenient. The appeal was brought on the grounds that the NMC had committed a ‘serious procedural irregularity’ in that no allegations had been brought to reflect the reasons for the Registrant’s failure to refer complaints to safeguarding and the registrant’s motivation in not so doing. The PSA argued that these allegations were highly relevant and significant matters which should have been considered by the Conduct and Competence Committee (CCC).

The appeal was allowed on the ground that a serious procedural irregularity had occurred. The court emphasized the importance of the absent allegations and stated that without these, the CCC could not fully understand the reasons why the Registrant’s fitness to practise was previously impaired and as such, they were unable to properly address the issue of impairment.

The appeal directed that the natter be remitted to a freshly constituted panel for rehearing and the NMC draft charges which reflected the missing allegations.

	52. 
	Kimmance v General Medical Council
	[2016] EWHC 1808 (Admin)
	Para 34

Para 71
	In this case a dishonesty allegation was not levelled against the registrant but was relied upon an aggravating feature (with regards the manner in which the registrant put his case).

This case reminds regulators of the importance of ensuring allegations reflect the available evidence and acting fairly to members  during the course of proceedings.  

Furthermore this case is a stark reminder to members of the importance of attending hearings in order to answer questions regarding their conduct.

	H. 
	COMPETENCE/DEFICIENT PERFORMANCE

	53. 
	Sadler v GMC
	[2003] 1 WLR 2259


	Para 62
	A continuing failure to organise the efficient management of a general practice may (in a sufficiently bad case) amount to seriously deficient performance.  However, this must be assessed on very different evidence to that relating to shortcomings in technique of major surgery.  It would plainly be contrary to the public interest if a sub-standard surgeon could not be dealt with by a performance committee until he had repeatedly made the same error in similar operations.  But as a general rule the GMC should not seek to aggregate a number of totally dissimilar incidents to make out a case of seriously deficient performance.

Negligence is not a relevant or useful concept. Seriously deficient performance is a much wider concept since it can extend to such matters as poor record keeping, poor maintenance of professional obligations of confidentiality, or even deficiencies (if serious and persistent) in consideration and courtesy towards patients.  It does not depend on actionable loss.  On the other hand, the isolated error of judgment by a surgeon might give risk to liability in negligence but would be unlikely, unless very serious indeed, to amount to seriously deficient performance.

	54. 
	Holton v GMC
	[2006] EWHC 2960 (Admin)


	Para 70 and 71
	The standard to be applied in assessing whether a practitioner’s professional performance has been seriously deficient is that applicable to the post to which he was appointed and the work he was carrying out.  The public is entitled to expect that the work of a doctor who occupies a post in any speciality is the standard applicable to that post in that speciality.  A practitioner who works outside his speciality is liable to be judged by the standard applicable to the level and the speciality in which he works.

	55. 
	Calhaem v GMC
	[2007] EWHC 2606


	
	For the purposes of s35(c) Medical Act 1983:

· Mere negligence does not constitute “misconduct”.  Nevertheless, negligent acts or omissions which are particularly serious may amount to misconduct;

· A single negligent act or omission is less likely to cross the threshold of misconduct than multiple acts or omissions.  However, a single act, if sufficiently grave, could be characterised as misconduct;

· “Deficient professional performance” is conceptually different from negligence and misconduct.  It connotes a standard of professional performance which is unacceptably low and which (save in exceptional circumstances) has been demonstrated by reference to a fair sample of the doctor’s work;

· A single instance of negligent treatment is, unless very serious indeed, unlikely to constitute “deficient professional performance”;

· It is neither necessary nor appropriate to extend the interpretation of deficient professional performance to encompass matters which may constitute misconduct.

	56. 
	R (on the application of Remedy UK) v GMC
	[2010] EWHC 1245 (Admin)


	Para 37 (7 to 9)
	DPP or lack of competence may arise from the inadequate performance of any function which is part of a medical calling. The gravity of the alleged incompetence is key. If it falls short of gross negligence, but is still seriously deficient, it will constitute deficient professional performance but not misconduct. However, grossly deficient performance may justify a finding of serious professional misconduct. 

Poor judgment could not of itself constitute gross negligence.  However, it could constitute deficient performance, particularly if exercised over a period of time

Unlike the concept of misconduct, conduct which is unrelated to the profession of medicine cannot amount to deficient professional performance.

(See misconduct section for wording on misconduct)

	I. 
	COSTS

	57. 
	R (on the application of Peter Gorlov) v ICAEW
	[2001] EWHC

Admin 220


	Para 37 and 44
	The Institute is a professional body which, acting in the public interest, brings disciplinary proceedings against accountants. That is a factor which points against any automatic award of costs in disciplinary proceedings which fail. The present case had special features. The disciplinary proceedings were a shambles from start to finish. The Institute's conduct was unreasonable. The decision by the Appeal Panel to make no order for costs in favour of the registrant was irrational. 

	58. 
	Baxendale-Walker v Law Society
	[2008] 1 WLR 426


	Para 39
	When a regulator is discharging its functions as a regulator of the profession, an order for costs should not ordinarily be made against it on the basis that costs follow the event, unless the complaint is improperly brought or is a “shambles from start to finish”.  For a regulator to be exposed to the risk of an adverse costs order simply because properly brought proceedings are unsuccessful might have a chilling effect on the exercise of its regulatory obligation to the public disadvantage.

	59. 
	Solicitors Regulation Authority v Davis
	[2011] EWHC 232 (Admin 


	Para 21
	A sensible regulatory scheme can, possibly should, require the means of an individual against whom a costs order is proposed to be investigated when that issue is determined. If a solicitor wishes to contend that he cannot meet an order for costs, or that its size should be confined, it will be up to him to put sufficient information before the Tribunal to persuade it that he lacks means.

	60. 
	SRA v Libby




	[2017] EWHC 973 (Admin)
	
	The respondent cross-appealed against the order that he pay the SRA £46,577 given that the tribunal found all the allegations against him not proven. The SRA applied for costs in the sum of £79,881 and submitted that the case was properly brought and that the respondent had brought the proceedings on himself and it was in the public interest to pursue them. The Administrative Court set aside the tribunal’s order on costs. The fact was that the tribunal found all the allegations unproven. The position was one where the respondent successfully resisted all the allegations, and there was nothing in his conduct of the proceedings to justify making a cross-order against him. That position was not materially altered by the fact that the Administrative Court had remitted to the tribunal one part of one of the allegations. That was not the central thrust of the way in which the SRA put its case in the allegations or before the tribunal.



	J. 
	DISCLOSURE BY THE PARTIES

	61. 
	R v Maguire and others
	[1992] 2 All ER 433


	(Page 16 of the file printout)
	Failure to disclose what is known or possessed and which ought to be disclosed is an “irregularity” in the course of the trial.  Why there was no disclosure is an irrelevant question.  The duty of disclosure is a continuing one.  The failure to disclose can be categorised as a procedural irregularity. Such irregularity will usually satisfy the adjective “material” - ie it will amount to a material irregularity.

	62. 
	R v Ward
	[1993] 1 WLR 619


	Page 642
	The obligation to disclose only arises in relation to evidence that is, or may be, material to the issues which are expected to arise, or do arise, in the course of the trial.  If the evidence is or may be material in this sense, then non-disclosure is likely to constitute a material irregularity.  “Material” means less than “crucial”.

	63. 
	R v Keane
	[1994] 1 WLR 746


	Pages 10-11 of transcript
	Documents are material if, on a sensible appraisal by the prosecutor, they (1) are relevant, or possibly relevant, to an issue in the case; (2) raise, or possibly raise, a new issue whose existence is not apparent from the evidence the prosecution propose to use; (3) hold out a real prospect of providing a lead on evidence going to (1) or (2).

It would be an abdication of duty for the prosecution to dump all its unused material into the court’s lap and leave it to the judge to sort through, regardless of its materiality to the issues present or potential.  The prosecution must identify the documents and information which are material.  The prosecution should then disclose it unless public interest or other sensitivity justifies withholding some or all of it.  That material should be put before the court for a decision.

The Court has to perform a balancing exercise by having regard to the weight of the public interest in non-disclosure and the importance of the documents to the issues of interest to the defence, present and potential.

	64. 
	Rajan v GMC
	[2000] Lloyd's Rep. Med. 153


	Page 8 of the transcript
	The principles established in the cases of R v Maguire and R v Ward applied to regulatory cases.  In Rajan, failure to disclose a relevant and material document to the registrant on a date well before the hearing rendered the finding of misconduct unsafe.  The failure to disclose denied the registrant an opportunity to advance a case that might have succeeded.

	65. 
	R (on application of Johnson)  v NMC
	[2008] EWHC 885 (Admin)


	Para 63

Para 64





Para 69
	The question whether a person has "adequate facilities for preparing a defence" under Article 6(3)(b) is fact specific.  Equally the issue of whether there is equality of arms is a fact specific exercise.  However, there is no free-standing positive duty on those bringing disciplinary proceedings to gather evidence which is helpful to the registrant (in addition to that which is against them).

If there is no free-standing right under Article 6, that a prosecutor gather evidence, but only a right to this as one of the facilities to be enjoyed to prevent an inequality of arms, it follows that a party seeking to rely on it must show, albeit to a low standard, that there is, or might be, in inequality of arms absent such a duty.

	66. 
	Anwar & Ahmed v NCTL
	[2016] EWHC 2507 (Admin)
	Para 44 and 45
	The appellants appealed against the decision of the Tribunal on two grounds. The first was serious procedural irregularity and perverse findings and irrelevant improper considerations.

The appeal was allowed on the first ground but Phillips J found it unnecessary given the decision on the first ground to consider the second ground further.

In this case the National College for Teaching and Leadership (NCTL) brought proceedings against a number of teachers who were at Park View School, Birmingham. Some of the teachers were part of the Senior Leadership Team. The NCTL spilt the proceedings so that members of the SLT were heard separately from the appellants in this appeal. The appellants were not part of the Senior Leadership Team.

The issue was that documentation which was to be used at the Senior Leadership Teams hearing was not disclosed to the appellants.

Phillips J stated at para 44, “However, it is unnecessary for me to express a concluded view as to whether the structure and timing of proceedings amounted to a serious procedural irregularity because I am satisfied that, having chosen the pursue the appellants separately, the NCTL was obliged to disclose material from the SLT proceedings which might assist the appellants’ case or damage its own and that, in the absence of voluntary disclosure, the Panel should have directed that it be given”.

	K. 
	DISCLOSURE BY THE POLICE

	67. 
	Woolgar v Chief Constable of Sussex Police
	[1999] 3 ALL ER 604


	Para 615 Para b onwards
	Where a regulatory body operating in the field of public health and safety seeks access to confidential material in the possession of the police, and the police are reasonably persuaded that the material is of some relevance to the subject matter of an inquiry being conducted by the regulatory body, then the police may release the material to the regulatory body.  The disclosure is on the basis that the confidentiality which attaches to the material is maintained, save that it may be used by the regulatory body for the purposes of its inquiry. Disclosure in such cases is necessary in a democratic society in the interests of public safety or for the protection of health or morals, or for the protection of rights and freedom of others.

Even if there is no request from the regulatory authority, the police can release then pass information to the relevant body if they came into possession of confidential information which should, in their reasonable view, in the interests of public health or safety, be considered by the body.

If the police refuse to disclose, a regulatory body can make an appropriate application to the Court. In order to safeguard the interests of the individual, when the Police are minded to disclose they should inform the person affected so to enable that person if so advised to seek assistance from the court.



	L. 
	DISHONESTY

	68. 
	Ivey v Genting Casinos UK Ltd (t/a Crockfords Club)
	[2017] UKSC 67 (25/10/17)
	Paragraph 74
	FACTS:

•a gambler had made winnings of £7.7m on a game of chance, Punto Banco, in a casino by exploiting minute differences in the back of cards - “edge-sorting” – and manipulating the croupier’s handling of the cards.  The casino refused to pay on the basis of breach of the implied contractual term against cheating.  The judge found for the casino, holding that even though the gambler did not consider that he was cheating, as a matter of fact he was and that defeatedhis claim.

DECISION of the Supreme Court:

The SC rejected the argument that cheating involved Ghosh dishonesty; cheating did not necessarily involve dishonesty; even if it did, Ghosh was wrongly decided and should no longer be followed. (So, the gambler’s idiosyncratic notion of
dishonesty would not get him off the hook.)

The correct test was a different and simpler two-part test:

(1) Taking the facts as the individual genuinely believed them to be (even if that belief was unreasonable),

(2) was he dishonest applying the (objective) standards of ordinary decent people?

DECISION of the Supreme Court : Lord Hughes, giving the only reasoned judgment, at]:

“When dishonesty is in question the fact-finding tribunal must first ascertain (subjectively) the actual state of the individual’s knowledge or belief as to the facts. The reasonableness or otherwise of his belief is a matter of evidence (often in practice determinative) going to whether he held the belief, but it is not an additional requirement that his belief must be reasonable; the question is whether it is genuinely held. When once his actual state of mind as to knowledge or belief as to facts is established, the question whether his conduct was honest or dishonest is to be determined by the fact-finder by applying the (objective) standards of ordinary decent people. There is no requirement that the defendant must appreciate that what he has done is,

by those standards, dishonest.”



	69. 
	Wingate and another v Solicitors Regulation Authority; Solicitors Regulation Authority v Malins

	[2018] All ER (D) 61 (Mar)
	Para 95-101
	This case provides a comprehensive overview of the various authorities on the meaning of dishonesty and lack of integrity.  The leading Judgment is given by Lord Justice Rupert Jackson in this Court of Appeal decision – 9 March 2018.

‘95 Let me now turn to integrity. As a matter of common parlance and as a matter of law, integrity is a broader concept than honesty. In this regard, I agree with the observations of the Divisional Court in Williams and I disagree with the observations of Mostyn J in Malins. 

96. Integrity is a more nebulous concept than honesty. Hence it is less easy to define, as a number of judges have noted. 

97. In professional codes of conduct, the term “integrity” is a useful shorthand to express the higher standards which society expects from professional persons and which the professions expect from their own members. See the judgment of Sir Brian Leveson P in Williams at [130]. The underlying rationale is that the professions have a privileged and trusted role in society. In return they are required to live up to their own professional standards.

98. I agree with Davis LJ in Chan that it is not possible to formulate an all-purpose, comprehensive definition of integrity. On the other hand, it is a counsel of despair to say: “Well you can always recognise it, but you can never describe it.” 

99. The broad contours of what integrity means, at least in the context of professional conduct, are now becoming clearer. The observations of the Financial Services and Markets Tribunal in Hoodless have met with general approbation. 

100. Integrity connotes adherence to the ethical standards of one’s own profession. That involves more than mere honesty. To take one example, a solicitor conducting negotiations or a barrister making submissions to a judge or arbitrator will take particular care not to mislead. Such a professional person is expected to be even more scrupulous about accuracy than a member of the general public in daily discourse. 

101. The duty to act with integrity applies not only to what professional persons say, but also to what they do’.

(Per  LJ Jackson para 95-101)

For the present, it would seem that integrity and dishonesty are not the same.

As with dishonesty, it would appear that in determining what amounts to a lack of integrity, the test is objective. However, the person’s state of knowledge would still be relevant. (See Morris J - Newell-Austin v Solicitors Regulation Authority).

In terms of the ‘higher standards society expects from professional persons,’ this is presumably linked to the professional standards a self-regulating professional body such as ACCA has set or adopted for its members.  Reference to requirements of, for example the Code of Ethics and Conduct would be illustrative of the behavioural expectations of students and member.

	70. 
	GMC v Krishnan 
	[2017] EWHC 2892 (Admin)
	Paragraph 24
	First case to consider Ivey in the context of professional disciplinary proceedings.  The case (decided in April 2017) concerns whether a doctor had been dishonest in working for another organisation while on sick leave from his employer.  While the original High Court hearing of the GMC's appeal (and Dr K's cross appeal) was heard before Ivey (and therefore considered the allegations in light of the Ghosh test), once the decision in Ivey was published the Administrative Court invited the parties to provide further written submissions on the issue of dishonesty.  Both parties agreed that Ivey would now apply.

The original decision turned on whether (in accordance with Ghosh) Dr K had considered his actions to be dishonest by the standards of ordinary people, with the Medical Practitioners' Tribunal Service ('MPTS') finding that he had not been dishonest.  Applying the test formulated in Ivey the court allowed the GMC's appeal, and remitted the case to the MPTS for consideration in line with Ivey.

"It follows that the advice proffered by the legal assessor and its acceptance by the Tribunal Panel was in error. Had the approach been in accordance with Ivey the Panel should have first determined the Respondent's state of mind as to the facts and then gone on to consider whether his conduct was dishonest by the standards of ordinary decent people. Ivey is clear authority for the proposition that in a case such as this the Tribunal should not have considered whether the Respondent must have realised that his conduct was dishonest by the standards of ordinary decent people."

The decision confirms that Ivey does not simply invert the objective and subjective limbs of the Ghosh test but rather that the objective element of Ivey flows on from the individual's actual state of mind not what he or she should have realised was dishonest by the standards of ordinary decent people.

	71. 
	GMC v Raychaudhuri 
	[2017] EWHC 3216 (Admin)
	Paragraph 51
	Issue to be determined was whether a doctor was dishonest in completing part of a treatment record before examining the patient.  The MPTS had found dishonesty not proven, as it could not establish whether he had considered his actions to be dishonest.  

However, while the Administrative Court noted the Ivey decision and eventually found that the tribunal should have found dishonesty, it was careful to state that this was not dependent on Ivey being applied instead of Ghosh, although this certainly made the outcome clearer.
“…Therefore, whether applying Ghosh or Ivey, I find that, when he denied to Dr D having written examination findings on the Pro-forma before seeing Patient A, the Respondent was acting dishonestly, and that the MPT's determination to the contrary was wrong…”

Sweeney J

	72. 
	Scott v Solicitors Regulation Authority
	[2016] EWHC 1256 (Admin)
	Para 48 
	Whilst the judgment stopped short of providing a conclusive definition of integrity, it perpetuates the notion that integrity and dishonesty and two free standing concepts.

Lady Sharp LJ – “The fact that the appellant was, in the event, found not to have been dishonest, plainly did not mean that it was not open to the SDT to conclude that he lacked integrity.  There is an obvious distinction between the two concepts…..”

	73. 
	Newell-Austin v SRA 



	[2017] EWCA Civ 319
	
	In dismissing the appellant’s appeal Morris J said that lack of integrity and dishonesty are not synonymous.   A person may lack integrity even tough not established as being dishonest.  An example might be a solicitor taking money out of a client account and making good at his own convenience.  This would clearly be in breach of the regulations regarding handling client money but as it was returned, arguably, it would not amount to  dishonest conduct.

NB  
It must be noted that ACCA’s Fundamental Principle of Integrity imports trustworthiness and honesty as a requirement for acting with integrity.  As such proceedings pursuant to ACCA bye-laws and regulations can be distinguished from that of other regulators who distinguish in their Codes of Practice/Core Duties/Regulations between honesty and integrity.

	M. 
	HEALTH

	74. 
	Crabbie v GMC
	[2002] 1 WLR 3104


	Para 18 of transcript
	If the case is one in which erasure is a serious possibility, the case should not be referred to the Health Committee which has no power to direct erasure.  This is so even in cases where the fitness to practise of the practitioner appears to be seriously impaired by reason of his physical or mental condition.

	75. 
	R (Toth) v GMC 
	[2003] EWHC 1675 (Admin)


	Para 31
	Whilst the possibility of erasure remains, the PCC cannot lawfully refer the case to the Health Committee (HC). Even when the PCC concludes that erasure is not a possible sanction, it may still be inappropriate to refer the case to the HC because the public interest in complaints being determined in public and the need to maintain professional standards may outweigh the advantages of referral to the HC.

	76. 
	Boodoo v GMC
	[2004] EWHC 2712


	Para 39
	Provided that the attributes of a condition are correctly diagnosed, the Health Committee are entitled to form a view on a diagnosis, even if the exact title of the condition has not previously been suggested to the registrant. 

	N. 
	HEARSAY EVIDENCE

	77. 
	NMC v Ogbonna
	[2010] EWCA Civ 1216


	Para 21, 23, 25 and 26
	The admissibility of evidence under Rule 31(1) Nursing and Midwifery Council (Fitness to Practise) Rules 2004 is governed by requirements of consideration of fairness and relevance.  Where it was accepted that the evidence of a witness was “critical” and there was evidence of bad feeling between the registrant and witness, fairness required that the statement only be admitted if the registrant had the opportunity of cross-examining the witness on it. The general principle is that a proper consideration be given to the criterion of fairness when the question of the admission of a hearsay statement arises.

This resolution of “fairness” will be fact‑sensitive.

	78. 
	R (on the application of Bonhoeffer) v GMC
	[2011] EWHC 1585 (Admin)


	Para 39 and 40






Para 84
	There is no absolute rule, whether or common law or under Article 6, entitling a person facing disciplinary proceedings to cross‑examine witnesses on whose evidence the allegations against him are based.  Nor does an entitlement arise automatically by reason of the fact that the evidence of the witness in question is the sole or decisive basis of the evidence against him.

The question of admissibility is dependant on the application to the facts of the general obligation of fairness, having regard to general common law principles, the registrant’s article 6 rights and the FtP rules.

In the absence of a problem in the witness giving evidence in person or by video link, or some other exceptional circumstances, fairness requires that in disciplinary proceedings, a person facing serious charges, especially if they amount to criminal offences which, if proved, are likely to have grave adverse effects on his or her reputation and career, should in principle be entitled by cross-examination to test the evidence of his accuser where that evidence is the sole or decisive evidence relied on against him.

	79. 
	Razzaq v Financial Services Authority
	[2014] EWCA 770
	
	Ten principles emerged when considering whether to admit hearsay evidence:

(i) The admissibility of evidence is subject to the general common law requirements of relevance and fairness;

(ii) There is no absolute rule under Article 6 of the ECHR or at common law entitling a person facing disciplinary proceedings to cross-examine a witness;

(iii) What is fair is fact sensitive and will depend on the circumstances in an individual case, particularly the nature and subject matter of the proceedings;

(iv) In deciding whether or not to admit hearsay evidence, a committee is entitled to take into account the fact that it can give less weight to the evidence than if the maker of the statement was available to be cross-examined;

(v) The existence of a good and cogent reason for the non-attendance of the witness is an important factor. However, the absence of a good reason will not automatically result in the exclusion of the evidence;

(vi) In serious cases, there needs to be compelling reasons to prevent a registrant from cross-examining a witness whose evidence is critical to establishing an allegation if there are no problems associated with securing the witnesses attendance;

(vii) The courts have been reluctant to uphold decisions to admit hearsay evidence where (i) the evidence was not admitted, and (ii) the hearsay evidence in question was the sole or decisive evidence in relation to an allegation;

(viii) The courts have been even more reluctant to uphold such decisions where the evidence is anonymous;

(ix) The courts have been far less reluctant to uphold such decisions where (i) the hearsay evidence is ancillary to other evidence in the case and (ii) it is not challenged;

(x) The fact that the registrant does not attend does not dilute the requirement for a disciplinary tribunal to observe the standards of fairness and to scrutinise applications to admit material hearsay evidence closely.

	O. 
	HUMAN RIGHTS ISSUES – HRA 1998/ECHR

	80. 
	Tehrani v UK Central Council for Nursing and Midwifery
	(2001) S.C. 581


	Para 31


Para 32


Para 44



Para 60

Para 61
	A regulator, when exercising its disciplinary function, falls within the definition of a “public body” under Section 6 HRA 1998. 

Accordingly, it is unlawful for a regulator to act in a way which is incompatible with Convention rights. The removal of a registrant from the register would constitute a determination of her civil rights and obligations for Article 6 purposes.

However, there is no necessity for the procedure to be viewed in separable and discrete parts. In considering whether a regulator has acted in a way that is incompatible with the registrant’s Convention rights, the existence and scope of the right of appeal must be taken account of. The Conduct Committee does not have to meet all the requirements of an independent and impartial tribunal, within the meaning of Article 6(1), as there was an automatic right of appeal from an order striking off the register.

	81. 
	Madan v GMC
	[2001] EWHC Admin 577


	Para 48

Para 50
	It is highly likely that Interim Suspension Hearings engage Article 6. 

An Interim Orders Committee has to decide between conditional registration and suspension, and has to consider whether the need to protect the public interest requires suspension rather than conditional registration.  In doing so, it must balance that need against the consequences which an order for suspension would have upon the applicant and satisfy themselves that the consequences of that remedy on the applicant are not disproportionate to the risk from which it is seeking to protect the public.

	82. 
	Ballesteros v NMC
Hosny v GMC
	[2011] EWHC 1289 /

[2011] EWHC 1355


	Para 22/
Para 74
	Article 8 – right to respect for a family life – is unlikely to be engaged.  Even if it were engaged in disciplinary proceedings, the exceptions under Article 8.2 referring to decisions properly taken to protect health and the interests of public safety would apply.



	P. 
	INTERIM ORDERS AND EXTENSIONS OF INTERIM ORDERS

	83. 
	R (on the application of Dr X) v GMC
	[2001] EWHC (Admin) 447
	Para 24/25
	Power to suspend by way of interim order can be exercised even though the allegation has been untested in a court.  Where the offence does not “plainly and obviously lack substance” there is a power to suspend.

	84. 
	Madan v GMC
	[2001] Lloyd’s Rep Med 539


	Para 49, 51









Para 72
	Interim Suspension Hearings engage Article 6. An Interim Orders Committee has to decide between conditional registration and suspension, and has to consider whether the need to protect the public interest requires suspension rather than conditional registration.  In doing so, it must balance that need against the consequences which an order for suspension would have upon the applicant and satisfy themselves that the consequences of that remedy on the applicant are not disproportionate to the risk from which it is seeking to protect the public.

At a review hearing the committee must pay regard to all the circumstances prevailing at the date of the review which must include all the circumstances as they prevailed at the time of the initial order.  The proper exercise of the review process must involve a comprehensive reconsideration of the initial order in the light of all the circumstances which are then before the Committee.

	85. 
	GMC v Michael John Sheill
	[2006] EWHC 3025 (Admin)


	Para 30
	In principle, a doctor is able to apply to the Court for an order that the original interim suspension order was wrong, even if subsequent reviews have taken place.  However, the Court has discretion whether to reconsider the correctness of the original order.  If the application is made after several reviews, there may be little value in reconsideration.

	86. 
	GMC v Uruakpa
	[2007] EWHC 1454 (Admin)


	Para 30, 31
	The Court has the power to extend an interim order retrospectively (i.e. after the interim order has expired) if the application is made before the order expires.  However, the Court made it clear that it was not encouraging applications to be made beyond the time the original order has expired.

	87. 
	GMC v Hiew
	[2007] 4 All ER 473


	Para 28 to 33
	The Court of Appeal gave guidance on the approach a court should take to an application for an extension of an interim order:

· The criteria for the exercise by the Court of its power to extend (or otherwise) an interim order is the same as for the original interim order (i.e. the protection of the public, the public interest or the practitioner’s own interests);

· That means the Court can take into account such matters as the gravity of the allegations, the nature of the evidence, the seriousness of the risk of harm to patients, the reasons why the case has not been concluded and the prejudice to the practitioner if the interim order is continued;

· The onus of satisfying the Court that the criteria are met rests on the applicant for the extension (in this case, the GMC);

· The relevant standard is the civil standard;

· The applicant’s witness statement should explain, in summary, but as a self-standing document, the reasons for the application for an extension;

· It is not the function of the judge to make findings of primary fact about the events which have led to suspension, or to consider the merits of the case for suspension;

· There is no threshold to be satisfied before the Court can exercise its power to extend an order;

· The Court must give the opinion of the applicant and the IOP such weight as in the circumstances of the case it thinks fit. It is not bound by that opinion;

· The function of the Court is to ascertain whether the allegations made against the practitioner, rather then their truth or falsity, justify the promulgation of the suspension.  In general, it need not look beyond the allegations;

· If the registrant contends that the allegations are unfounded, he should challenge by judicial review the order for suspension or the failure to review it.  But a registrant’s opposition to an application for an extension should not be treated as an application for judicial review, as there is a danger of the wrong test being applied;

· (NB The Court of Appeal set out it views in the context of an application by the GMC under s41A(7) Medical Act 1983.)

	88. 
	R (on the application of Shiekh) v GDC
	[2007] EWHC 2972 (Admin)


	Para 16
	When deciding whether or not to impose an interim suspension order on the grounds of public interest, the bar is set high and in the ordinary case at least necessity is an appropriate yardstick.  But see Sandler v GMC below for alternative view on “necessity” when seeking to suspend a public interest grounds.

	89. 
	GMC v Lauffer
	[2009] EWHC 3497 (Admin)


	Para 8
	The Court should ask itself (a) do the allegations justify the prolongation of the suspension and (b) whether in the circumstances any suspension ought to be extended for the period sought or for  some lesser period.

It should never be the default position that the maximum period be routinely applied for.  Any extension must be the minimum necessary and requires justification.

	90. 
	Sosanya v GMC
	[2009] EWHC 2814 (Admin)

	Para 26
	The Court thought there “was force” in the submission that the panel was “simply parroting the formula” as it was unclear why the panel thought all three limbs could be invoked in this case.

The Panel should ask itself: (1) Will it be acceptable for us not to suspend in a case of this kind if at the end of the day the charges are proved and the guilt of the applicant is established?; and (2) Will it be acceptable for us to suspend an applicant in a case of this kind if at the end of the day the applicant may be acquitted of all charges?

	91. 
	Sandler v GMC
	[2010] EWHC 1029 (Admin)


	Para 14
	Whilst statute allows suspension on public protection grounds only if this is necessary, there is no such qualification to the public interest limb. A doctor could not be the subject of an interim suspension on public interest grounds unless this is “at least desirable”.  The Panel must consider very carefully the proportionality of their measure.  However, with reference to Shiekh (which said that suspension on public interest grounds did require some “implication of necessity”)* the Court said that the Court should be “cautious about superimposing  tests over and above those which Parliament has set”.

	92. 
	Perry v Nursing and Midwifery Council 
	[2012] EWHC 2275 (Admin)
	Paragraph 17
	Confirmed that though it was not the function of an interim orders committee to determine facts, it is able to consider the nature of the evidence on which the allegation made against the member is based.   

‘10.3 The panel should consider the seriousness of the risk to members of the public if the registrant were allowed to continue practising without restriction. This includes consideration of the seriousness of the allegation, the nature of the evidence and (in the case of an allegation of impaired fitness to practise) the likelihood of the alleged conduct being repeated if an interim order were not imposed’.

THIRLWALL J DBE

	93. 
	NH v GMC 
	[2016] EWHC 2348
	Para 12
	Confirming that test to be applied to maintain confidence in the GMC as a regulator is one of necessity. 

McGowan J stated, “…[T]he question can be stated simply – would an average member of the public be shocked or troubled to learn, if there is a conviction in this case, that the doctor had continued to practice whilst on bail awaiting trial? In my view the answer would be in the affirmative and it is therefore necessary that he remains suspended in the interim”.

	Q. 
	JURISDICTION ON APPEAL

	94. 
	Bolton v Law Society
	[1994] 1 WLR 512


	Page 516 
Para G and H



Page 519

para B
	It would require a very strong case for a court to interfere with the decision of a disciplinary tribunal as the disciplinary committee are the best possible people for weighing the seriousness of the professional misconduct. 

Because orders made by the tribunal are not primarily punitive, it follows that considerations which would ordinarily weigh in mitigation of punishment have less effect on the exercise of this jurisdiction than on sentences in criminal cases.

	95. 
	Ghosh v GMC
	[2001] WLR 1915


	Para 33



Para 34
	The jurisdiction of the Privy Council on a statutory appeal is appellate, not supervisory.  The appeal is by way of rehearing in which the Court can substitute its own decision for that of the Committee. 

The Court will accord an appropriate measure of respect to the judgment of the Committee whether the practitioner’s failings amount to Serious Professional Misconduct and on the measures necessary to maintain professional standards and provide adequate protection to the public. But the Court will not defer to the Committee’s judgment more than is warranted by the circumstances.

	96. 
	Gupta v GMC
	[2002] 1 WLR 1691


	Para 10

Para 21


	The first instance body enjoys an advantage which the appeal court does not have because that body is in a better position to judge the credibility and reliability of the evidence given by the witnesses. In many cases, the advantage is very significant and the appeal court recognises that it should be slow to interfere with any matters of fact taken by the first instance body.  This is not because of any lack of jurisdiction, but because the first instance body has observed the witnesses and weighed their evidence, and its decision on such matters is more likely to be correct than any decision of the Court which cannot deploy those facts. It has frequently been observed that, when professional discipline is at stake, the relevant committee is not concerned exclusively, or even primarily, with the punishment of the practitioner concerned.

	97. 
	Council for the Regulation of Healthcare Professionals v Ruscillo/Council for the Regulation of Healthcare Professionals v Truscott
	[2005] 1 WLR 717


	Para 55




Para 69







Para 70 to 72









Para 73














Para 77
	Appeals to the High Court by the CRHP (now CHRE) under s29 National Health Service Reform and Health Care Professions Act 2002 are not incompatible with CPR 52 and the two have to be read together.

The concerns of the CRHP which entitle it to refer a case to the High Court are:

(i) the decision in relation to the imposition of a penalty is unduly lenient; and

(ii) it is desirable in the interests of the public to take action under the section.

If the Court decides the penalty is correct, it must dismiss the appeal, even if it concludes some of the findings that led to the imposition of the penalty were inadequate.  If the Court decides the decision as to penalty was “wrong”, it must allow the appeal and quash the relevant decision and either substitute its own or remit.  If the Court finds serious procedural irregularity or other irregularity in the proceedings, it may not be able to decide whether the decision on penalty is appropriate.  In such circumstances, it can allow the appeal and remit the case with directions as to how to proceed.

What are the criteria to be applied by the court when deciding whether a relevant decision was 'wrong'?  The task of the disciplinary tribunal is to consider whether the relevant facts demonstrate that the practitioner has been guilty of the defined professional misconduct that gives rise to the right or duty to impose a penalty and, where they do, to impose the penalty that is appropriate, having regard to the safety of the public and the reputation of the profession. The role of the court when a case is referred is to consider whether the tribunal has properly performed that task so as to reach a correct decision as to the imposition of a penalty.  Is that any different to the role of the court in considering whether a relevant decision has been 'unduly lenient'? We do not consider that it is. The test of undue lenience in this context must, we think, involve considering whether, having regard to the material facts, the decision reached has due regard for the safety of the public and the reputation of the profession. 

In any particular case under section 29 the issue is likely to be whether the disciplinary tribunal has reached a decision as to penalty that is manifestly inappropriate having regard to the practitioner's conduct and the interests of the public.

	98. 
	CHRE v GMC (known as Basiouny)
	[2005] EWHC 68


	Para 38-41









Para 42
	The Court has jurisdiction to review the PCC’s findings of fact on an appeal under s29.  The Court will exercise that jurisdiction with appropriate caution, because of the inherent limitations to which an appellate court is subject when reviewing fact finding at first instance. Specific findings of fact are inherently an incomplete statement of the impression made upon the first instance judge by the primary evidence. A further consideration is that the PCC is a specialist tribunal, with experienced medical and lay members who are better placed than the Court to form the requisite expert judgment.

Having regard to the need for caution, interference is likely to be justified only when a finding of fact is manifestly wrong. All these considerations serve to indicate that the court is likely to interfere with the underlying findings of fact only in exceptional cases.

	99. 
	GMC v Professor Sir Roy Meadow 
	[2007] QB 462

See No. 60


	Para 197
	On appeal, the Court must have in mind and give such weight as is appropriate in the circumstances to the following factors:

(1) The body from whom the appeal lies is a specialist tribunal where understanding of what the medical profession expects of its members in matters of medical practice deserve respect;

(2) The tribunal had the benefit, which the court normally does not have, of hearing and seeing the witnesses on both sides;

(3) The questions of primary and secondary fact and the overall judgment to be made by the tribunal are akin to jury questions to which there may reasonably be different answers. 

	100. 
	Raschid and Fatnani v GMC
	[2007] 1 WLR 1460


	Para 15-18







Para 20
	Until 1 April 2003, appeals from PCC of GMC went to the Privy Council.  After that date, an appeal to vary a sentence imposed on a doctor under s40 Medical Act 1983 goes to the High Court.  However, the High Court should follow the guidance given in the cases before the change, as the Privy Council is a source of high authority and the statutory regime is effectively identical.  There are two strands of learning:

(4) The function of a panel in imposing sanctions is different from that of a court which imposes retributive punishment.  (See Gupta para 21).  The Panel is concerned with the reputation or standing of the profession rather than the punishment of the doctors.

(5) The special expertise of the panel to make the required judgment is emphasised.

These strands in the learning constitute the essential approach to be applied by the High Court on an appeal. The approach does not emasculate the High Court's role. The High Court will correct material errors of fact and law and will exercise a judgment, though distinctly and firmly a secondary judgment, as to the application of the principles to the facts of the case.

	101. 
	Chyc v GMC
	[2008] EWHC 1025 (Admin)
	Para 4
	An appeal is technically by way of rehearing, but in reality involves a review of the evidence and material in accordance with the parameters set out in Gupta and Ghosh.

	102. 
	Law Society v Salsbury
	[2009] 1 WLR 1286


	Para 30
	Bolton remains good law subject to qualification. It is now an overstatement to say that “a very strong case” is required before the Court will interfere with the sentence imposed by the SDT.  The correct analysis is that the SDT comprises an expert and informed tribunal, which is particularly well placed to assess what measures are required to deal with defaulting solicitors and to protect the public interest.  Absent any error of law, the High Court must pay considerable respect to the sentencing decisions of the tribunal.  Nevertheless, if the High Court, despite paying such respect, is satisfied that the sentencing decision was clearly inappropriate, then the Court will interfere.  An appeal from the SDT to the High Court normally proceeds by way of a review. (CPR 52.11(1) - NB appeals from healthcare regulators are different - see PD 52 para 22.3).

	103. 
	Cheatle v GMC
	[2009] EWHC 645 (Admin)


	Para 15
	The test on appeal is whether the decision of the FtP Panel can be said to be wrong. That follows because this is appeal by rehearing, not review. Grave issues are at stake and it is not sufficient for intervention to turn on the more confined public law grounds of review such as irrationality. However, in considering whether the decision of a Fitness to Practise Panel is wrong the focus must be calibrated to the matters under consideration. With professional disciplinary tribunals issues of professional judgment may be at the heart of the case. Raschid was an appeal on sanction and in my view professional judgment is especially important in that type of case. As to findings of fact, as with any appellate body there will be reluctance to characterise findings of facts as wrong. That follows because findings of fact may turn on the credibility or reliability of a witness, an assessment of which may be derived from his or her demeanour and from the subtleties of expression which are only evident to someone at the hearing. Decisions on fitness to practise, such as assessing the seriousness of any misconduct, may turn on an exercise of professional judgment. In this regard respect must be accorded to a professional disciplinary tribunal like a Fitness to Practise Panel. However, the degree of deference will depend on the circumstances. One factor may be the composition of the tribunal.

	104. 
	Ferguson v NMC/R (on the application of Harrison) v GMC
	[2011] EWHC 1456 (Admin)/[2011] EWHC 1741(Admin)
	Para 19/para 17 and 23
	Where statute lays down a time limit for the lodging of an appeal notice, the High Court does not have the power to extend time beyond that period. 

	
	CHRE v (1) NMC (2) Grant


	[2011] EWHC 927 




	Para 55

Para 59



Page 60


	Where the CHRE appeals against a decision on impairment on the basis that it is unduly lenient, the test is the same as in those cases of undue leniency in relation to factual findings or sanctions (See Ruscillo).

The appeal involves a review of the merits of the decision. The question is whether the panel arrived at a decision as to impairment which was manifestly inappropriate, having regard to the registrant's previous misconduct and the interests of the public.  In answering the question, it is important to acknowledge the expertise of the decision-making body below and to recognise that the judgment being exercised is "a distinctly and firmly” a secondary decision. 



	105. 
	Fish v GMC
	[2012] EWHC (Admin)
	Para 32
	Where the conclusion of the FtPP is largely based on the assessment of witnesses who have been seen and heard, the court will be very slow to interfere with that conclusion.

	R. 
	MISCONDUCT

	106. 
	Doughty v GDC
	[1988] AC 164


	Page 7
	To establish misconduct, the GDC must establish conduct connected with his profession in which the dentist has fallen short, by omission or commission, of the standards of conduct expected among dentists.  The falling short should be serious.

	107. 
	Roylance v GMC (No.2)
	[2000] 1 AC 311


	Page 331B
	The expression “serious professional misconduct” is not defined in the rules and it is inappropriate to attempt any exhaustive definition.

Misconduct is a word of general effect, involving some act or omission which falls short of what would be proper in the circumstances. The standard of propriety may often be found by reference to the rules and standards ordinarily required to be followed by a medical practitioner in the particular circumstances.

The misconduct is qualified in two respects.  First, “professional” which links the misconduct to the profession of medicine. Secondly, “serious” which means the professional misconduct must be serious.  

Professional misconduct extends further than clinical misconduct, but there must be a link with the medical profession. Precisely what that link may be and how it may occur is a matter of circumstances.

	108. 
	Preiss v General Dental Council
	[2001] 1 WLR 1926


	Para 28
	It is settled that serious professional misconduct does not require moral turpitude. Gross professional negligence can fall within it.  Something more is required than a degree of negligence enough to give rise to civil liability but not calling for the opprobrium that inevitably attaches to the disciplinary offence.

	109. 
	GMC v Professor Sir Roy Meadow
	[2006] EWCA Civ 1390




	Para 32 






Para 198 and 201
	The purpose of FtP proceedings is not to punish the practitioner for past misdoings but to protect the public against the acts and omissions of those who are not fit to practise. The FtP Panel thus looks forward not back. However, in order to form a view as to the fitness of a person to practise today, it is evident that it will have to take account of the way in which the person has acted or failed to act in the past. 

SPM may take the form of acts of bad faith or other moral turpitude, of incompetence or negligence of a high degree. It may also be professional misconduct where a medical practitioner, purporting to act or speak in such expert capacity, goes outside his expertise.   Whether it can properly be regarded as “serious” professional misconduct must depend on the circumstances, including with what intention and/or knowledge and understanding he strayed from his expertise, how he came to do so, to what possible, foreseeable effect and what, if any, individual or warning he gave to those concerned at the time he was doing so.

	110. 
	Calhaem v GMC
	[2007] EWHC 2606


	Para 26, 28 and 39
	Although the language of s35(c) Medical Act 1983 is different from the previous language, the meaning is the same and the earlier authorities are still relevant.

For the purposes of s35(c):

· Mere negligence does not constitute “misconduct”.  Nevertheless, negligent acts or omissions which are particularly serious may amount to misconduct;

· A single negligent act or omission is less likely to cross the threshold of misconduct than multiple acts or omissions.  However, a single act, if sufficiently grave, could be characterised as misconduct;

· DPP is conceptually different from negligence and misconduct.  It connotes a standard of professional performance which is unacceptably low and which (save in exceptional circumstances) has been demonstrated by reference to a fair sample of the doctor’s work;

· A single instance of negligent treatment is, unless very serious indeed, unlikely to constitute DPP; 

· It is neither necessary nor appropriate to extend the interpretation of deficient professional performance to encompass matters which may constitute misconduct.

	111. 
	R (on the application of Remedy UK) v GMC
	[2010] EWHC 1245 (Admin)


	Para 37
	· Misconduct is of two principal kinds:

· Serious misconduct in the exercise of professional practice; and

· Conduct of a morally culpable or otherwise disgraceful kind which may occur outside the course of professional practice, but which brings disgrace upon the doctor and thereby prejudices the reputation of the professional;

· Misconduct falling within the first limb need not arise in the exercise of a doctor’s clinical practice, but must be in the exercise of the doctor’s medical calling.  There is no single or simple test for defining when that condition is satisfied;

· The exercise of administrative or managerial functions may amount to conduct that can be described as linked to the practice of medicine;

· Misconduct may also fall within the scope of a medical calling where it has no direct link with clinical practice at all, for example, where a doctor acts as an expert witness, or is involved in medical education or research;

· Misconduct falls into the second limb if it is dishonourable or disgraceful or attracts some kind of opprobrium.  The conduct need not be directly related to the exercise of professional skills.  Action taken in good faith and for legitimate reasons, however inefficient or ill‑judged is not capable of constituting misconduct merely because it might damage the professional’s reputation.

	112. 
	Hindmarch v NMC
	[2016] EWHC 2233 (Admin)

	Para 22, 23, 38 and 39
	The thrust of the appellant’s attack on the misconduct finding was that the incident amounted to a single act of negligence which did not cross the threshold for misconduct such that a fellow practitioner would have thought the appellant’s conduct to be deplorable.

HHJ Gosnell stated, “whilst I would normally accord the panel’s decision on this issue with considerable respect, I am concerned that although they expressed the view that simple negligence was not sufficient to amount to misconduct they decided that a simple negligent omission did amount to misconduct because the consequences of the mistake were and could have been more serious”.

HHJ Gosnell went to say, “I think that when looking at the gravity of the omission they should have been considering all the surrounding circumstances and asking how grave the omission was. It is often the case in a medical setting that a minor mistake can have serious consequences sadly, but that does not convert negligence into gross negligence by itself”.

	S. 
	PROCEDURAL IRREGULARITIES

	113. 
	Secretary of State for Home Dept v Ravichandran
	[2000] 1 WLR 354


	Page 362 Para C-F
	In a civil case, the right approach to considering the consequences of procedural irregularity is to consider the following questions:

(1) Is the statutory requirement fulfilled if there has been substantial compliance and, if so, has there been substantial compliance in this case even if there has not been strict compliance? (The substantial compliance question);

(2) Is the non-compliance capable of being waived and if so, has it, or can it and should it be waived in this particular case? (The discretionary question);

(3) If it is not capable of being waived or is not waived, what is the consequence of the non-compliance? (The consequences question).

Which questions arise will depend upon the facts of the case and the nature of the particular requirements. The advantage of focusing on these questions is that they should avoid the unjust and unintended consequences which can flow from an approach solely dependent on dividing requirements into mandatory ones, which oust jurisdiction, or directory, which do not.

	114. 
	R v Ashton, R v O'Reilly and R v Draz
	[2007] 1 WLR 181


	Para 4
	In a criminal case, whenever a court is confronted by a procedural failure, the Court should first ask itself whether the intention of the legislature was that any act done following that procedural failure should be invalid.  If the answer is no, the Court should go on to consider the interests of justice generally and, most particularly, whether there is a real possibility that either the prosecution or defence may suffer prejudice on account of the procedural failure.  If there is such a risk, the Court must decide whether it is just to allow the proceedings to continue. 

	T. 
	RE-ADMISSION/RESTORATION

	115. 
	Council for the Regulation of Health Care Professionals v Healthcare Professions Council (known as Jellett)
	[2005] EWHC 93


	Para 9
	A decision to restore a practitioner’s name to the register may be referred to the High Court by the CHRE and examined by reference to the concept of undue leniency, either on the basis that it is unduly lenient to restore the practitioner to the register or the terms on which restoration is ordered are unduly lenient.

	U. 
	REASONS FOR THE DETERMINATION

	116. 
	Stefan v GMC
	[1999] 1 WLR 1293


	Page 1303 

Para G/H
	In all cases heard by the Health Committee there will be a common law obligation to give at least some brief statement of the reasons which form the basis for that decision. The Court refrained from expressing any view as to the existence of any equivalent duty on the PCC.

	117. 
	Selvanathan v GMC
	[2001] Lloyd’s Rep Med 1 PC


	Page 13

Page 14
	Reasons should always be given by the PCC for the determination, whether or not they find the practitioner guilty of serious professional misconduct and the decision on penalty.  Fairness requires this so the losing party can decide in an informed fashion whether to accept the decision or appeal.

The Committee does not have to give detailed reasons for their findings of fact. A general explanation of the basis for their determination on the question of misconduct and penalty will be sufficient in most cases.

	118. 
	Gupta v GMC
	[2002] 1 WLR 1691


	Para 13 and 14
	There is no general duty on the Committee to give reasons for its decisions on matters of fact. More particularly, there is no duty where the decision depends essentially on resolving questions on the credibility of the witnesses led before it. Nonetheless, the Committee can give reasons if it considers it appropriate and there may be some cases where the principle of fairness requires the committee to give reasons, even on matters of fact.  Such a case will be exceptional.

	119. 
	R (on the application of Sandeep Luthra) v GMC (actually the GDC)
	[2004] EWHC 458


	Para 22
	In the context of decisions of professional disciplinary bodies, it will often be unnecessary to do little, if any, more than to make the specific finding of fact with respect to each of the specific charges made, and then summarise why it is considered that amounts to gross professional misconduct.  It is not generally necessary for the Panel to identify why, in reaching its findings of fact, it is thought to accept some evidence and reject other.

	120. 
	Southall v GMC
	[2010] EWCA Civ 407


	Para 55-57
	In straightforward cases, setting out the facts to be proved and finding them proved or not proved will generally be sufficient to demonstrate to the parties why they have won or lost and to explain to any appellate tribunal the facts found.  However, where the case can properly be described as exceptional, the position is different.  This was an exceptional case and the few sentences of reasoning did not do justice to the case.

	121. 
	Brennan v HPC
	[2011] EWHC 41 (Admin)


	Para 47
	Where the purpose of sanction is to deal with issues other than the primary one of maintaining public safety, and is instead to provide deterrence to others, to maintain confidence in the profession’s reputation and standards and in its regulatory process, the reasoning is particularly important in showing that the sanction is proportionate to the misconduct and for the individual.

	122. 
	Mulholland v Conduct and Competence Committee of the Nursing and Midwifery Council
	[2016] EWHC 952 Admin
	Para 38
	The panel was not bound to address in their decisions every single facet or factor of evidence, only those important and relevant aspects which proved or failed to prove the charges laid against her in the manner made clear in the previously cited authorities. In so deciding it was, a matter for the panel whether they accepted uncorroborated evidence that the appellant had behaved aggressively as alleged.

	V. 
	SANCTION AND INSIGHT

	123. 
	Council for the Regulation of Healthcare Professionals v GDC (Fleischmann)
	[2005] EWHC 87


	Para 54
	Where a registrant has been convicted of a serious criminal offence, he should not be permitted to return to practice until he has satisfactorily completed the sentence. Only circumstances which plainly justify a different course should permit otherwise e.g. where a registrant is disqualified from driving or is allowed time to pay a fine. The rationale for this principle is not to punish the practitioner whilst serving his sentence, but that good standing in a profession must be earned if the reputation of the professional is to be maintained.

	124. 
	Giele v GMC
	[2006] 1 WLR 942


	Para 23


Para 26





Para 30





Para 33
	For a doctor to engage in an improper relationship is to court erasure.  However, erasure is not to be regarded as inevitable.

The Panel has to approach the question of sanction starting with the least severe.  The Panel were wrong to believe that there should be erasure unless exceptional circumstances existed. The Panel has to look at the misconduct and the mitigation and decide what sanction is appropriate.

If the misconduct is so serious that nothing less than erasure would be considered appropriate, then it cannot attract a lesser sanction just because the practitioner is particularly skilled. However, if erasure is not necessarily required, the particular skills of the practitioner are a relevant factor.

In this case testimonials from colleagues, nurses and patients also carried weight.



	125. 
	Council for the Regulation of Health Care Professionals v Southall
	[2005] EWHC 579


	Para 14
	Testimonials can be accorded greater weight in the case of doctors than in the case of solicitors.  Testimonials that establish that a doctor is, in the view of eminent colleagues and nursing staff that have worked with him, one who is not only competent but whose loss to the profession and to his potential patients would be serious indeed, can be accorded substantial weight.

	126. 
	R (on the application of Brown) v GDC
	[2006] EWHC 1576 (Admin)

	Para 34
	Erasure was a wholly disproportionate sanction for a dentist who had unknowingly practised whilst not covered by professional indemnity insurance.

	127. 
	Fatnani v GMC and Raschid v GMC
	[2007] 1 WLR 1460


	Para 16-18







Para 19
	Until 1 April 2003, appeals from PCC of GMC went to the Privy Council.  After that date, an appeal to vary a sentence imposed on a doctor under s40 Medical Act 1983 goes to the High Court.  However, the High Court should follow the guidance given in the cases before the change, as the Privy Council is a source of high authority and the statutory regime is effectively identical.  There are two strands of guidance:

(4) The function of a panel in imposing sanctions is different from that of a court which imposes retributive punishment.  The Panel is concerned with the reputation or standing of the profession rather than the punishment of the doctor; 

(5) The special expertise of the Panel to make the required judgment is emphasised.

Given the fact that a principal purpose of the panel's jurisdiction in relation to sanction is the preservation and maintenance of public confidence in the profession rather than the administration of retributive justice, particular force is given to the need to accord special respect to the judgment of the professional decision-making body in the shape of the panel.

	128. 
	Arzhangi v GMC
	[2008] All ER (D) 50 (3 April 2008)


	Para 9
	The FtPP has the statutory power to impose and re-impose conditions on a medical practitioner when it has previously imposed conditions, but it has no power to do so when it accepts an undertaking from the practitioner not to practise.  If the Panel consider the undertaking is not sufficient to protect patients, and the public interest, it is entitled to refuse to accept it and impose conditions instead.

	
	Moody v General Osteopathic Council
	[2008] EWCA Civ 513


	Para 9 and 10
	When the Court is determining sanction, the individual may only be penalised for the offence found proved. But this alone cannot determine the seriousness of the sanction. The sanction will differ depending on whether the misconduct is a single lapse with a single patient or is part of chronic bad practice.  A practitioner is entitled to fair notice of the charges he faces, and neither party can ambush the other at the sanction stage.  However, in this case, there was no ambush as the registrant had himself raised the issue.

	129. 
	Khan v GMC
	[2009] EWHC 535 (Admin)

	Para 19
	A Panel on a review of conditions hearing cannot only consider whether conditions previously imposed have been breached, but also a doctor’s fitness to practise.

	130. 
	Udom v GMC
	[2009] EWHC 3242 (Admin)


	Para 31
	Suspension is based on the premise that in substance registration, and hence the ability to practise ceases, at least temporarily.  Conditions are based on the premise that in substance registration and hence the ability to practise continues, but is restricted.  Suspension and conditions are alternative, mutually exclusive sanctions.  If the conditions imposed effectively divest a registration of all effect, that cannot properly be called be a conditional registration. In substance it is no registration at all.

	131. 
	Abusara-Darwich v GDC
	[2016] EWHC 1856 (Admin)
	Para 61
	Challenge allowed to an order of erasure made by the PCC of the GDC and remits the case back for reconsideration of sanction with directions for further investigation to be carried out into an aspect of the appellant’s evidence.

Holman J was concerned by an issue that was not before the panel/ the appellant had asserted that he had told his employer, at the time, of both convictions. Holam J stated, “I stress that I am not saying in this case that it was an unjustified or disproportionate one. But it does seem to me that there may be a mitigating factor in this case, namely that he had in fact reported both convictions to his employers, which may (I stress may) in the view of the committee just tip the balance so that some lesser sanction can be imposed”.

	132. 
	Professional Standards Authority for Health and Social Care v Nursing and Midwifery Council & SM
	[2017] CSIH 29
	Para 29
	Whilst this case is primarily concerned with a lacuna in the Nursing and Midwifery Order 2001 (namely that a panel may find misconduct but not impairment which would amount to no sanction thus an absolute acquittal) it is worthy of note in the context of sanction for dishonesty.

Essentially a nurse made a clinical error then embarked on dishonest conduct in an attempt to cover it up.  At the outset of the internal investigation she made full admissions and was demoted by two grades.  At the proceedings before the NMC she made full admissions, cooperated fully, submitted numerous glowing testimonials and the panel found that her conduct was isolated in nature against a previous long and unblemished career.  They accepted that she had undertaken remedial work with regards her clinical practice thus did not consider her to be currently (at the time of the hearing) impaired.  This was an end to the matter. 

The PSA (supported by the NMC) appealled this decision to the Inner House Court of Session at which it was held;

Lady Paton “….we have found no material flaw or fault in the committee’s consideration of the evidence before it, and certainly nothing which eould allow the court to interfere with its ultimate decision…”

	133. 
	Bar Standards Board v Howd
	[2017] EWHC 210 (Admin)
	Para 54

Para 55
	This case highlights the importance of the Committee’s interpretation and application of medical evidence adduced by the practitioner.
Mrs Justice Lang DBE – “The Tribunal accepted that Mr Howd did not intend his actions to cause offence to the complainants or make them feel uncomfortable, however, they concluded that the lack of intent in his drunken state did not excuse his conduct.  The Tribunal found that excessive consumption of alcohol drove him to act as he did and his medical condition did not make a significant contribtution to his conduct…
As I have already said, in light of the further medical evidence adduced on appeal, I have concluded that the Tribunal misunderstood and misapplied the medical evidence and this assessed Mr Howd’s conduct on an erroneous basis…”

	134. 
	PSA v Doree
	[2017] EWCA Civ 319
	
	Sanctions guidance is, as the title suggests, simply guidance and does not have the force of statute or regulation.  It does not have statutory provenance or status and is provided in a wholly different context; it is not intended to be prescriptive rather that it is intended to be indicative.  The Committee is at liberty to depart from it provided that they give adequate reasons for so doing.

	W. 
	STANDARD AND BURDEN OF PROOF

	135. 
	R (on the application of N) v The Mental Health Review Tribunal
	[2005] EWCA Civ 1605


	Para 60 and 62
	In English law, the civil standard is the single standard, namely proof on the balance of probabilities. The other standard is the criminal standard of proof beyond reasonable doubt.  There is no intermediate standard, nor is the civil standard broken down into sub‑categories.  Although there is a single civil standard of proof on the balance of probabilities, it is flexible in its application. The flexibility of the standard lies not in any adjustment to the degree of probability required for an allegation to be proved (such that a more serious allegation has to be proved to a higher degree of probability), but in the strength or quality of the evidence that will in practice be required for an allegation to be proved on the balance of probabilities.

	136. 
	Council for the Regulation of Health Care Professionals v General Medical Council (Biswas)
	[2006] EWHC 464


	Para 40 and 41
	A Panel was wrong to apply the criminal standard of proof when determining whether a doctor was guilty of serious professional misconduct.  That was a matter of judgment or assessment.  Only the facts are a matter for “proof”.

	137. 
	Re D
	[2008] 1 WLR 1499
	Para 15 



Para 28
	Lord Carswell:  Only two standards are recognised by the common law, proof on the balance of probabilities and proof beyond reasonable doubt.

A possible source of confusion is the failure to bear in mind the fact that in some contexts a count/tribunal has to look at the facts more critically or anxiously than in others before it can be satisfied to the requisite standard. The standard itself is, however, finite and unvarying. Situations which make the heightened examination necessary may be the inherent unlikelihood of the occurrence taking place, the seriousness of the allegation to be proved or, in some cases, the consequences which could follow from acceptance of proof of the relevant fact

	138. 
	B (Children) (Sexual Abuse: Standard of Proof) Re 
	[2009] 1 AC 11


	Para 13
	The House of Lords confirmed that there is only one civil standard of proof and that is proof that the fact in issue more probably occurred than not.

	X. 
	VOLUNTARY REMOVAL/ERASURE

	139. 
	R (Gibson) v GMC
	[2004] EWHC 2781 (Admin)
	Para 67 and 68
	When deciding to proceed with a case against a doctor concerning poor performance – in which the overriding public interest is to protect the public –when he has long retired (thus providing the public with the necessary protection), the Committee must carefully balance the public interest, the interest of the complainants and the interest of the doctor.  The Committee can also take account of the need for there to be a public ventilation of the issues.

	Y. 
	MISCELLANEOUS

	140. 
	Jones v Kaney
	[2011] 2 WLR 823


	Para 62
	Lord Phillips: The immunity from suit for breach of duty that expert witnesses have enjoyed in relation to their participation in legal proceedings should be abolished.

	141. 
	Ballard v Solicitors Regulation Authority
	[2017] EWHC Civ 164 (Admin)
	Para 38
	B was issued with a practising certificate with conditions attached which prevented him form acting as a sole practitioner or sole director of a registered body.  He represented Mr DE in criminal proceedings  and Mr DE complained about B’s conduct to the Legal Ombundsman who directed that B repay Mr DE £750 and pay an additional £250 in compensation.  B claimed that he was not acting as B’s solicitor, rather that of a McKenzie Friend.  The SDT rejected this contention and B appealled the same.
Lord Justice Beatson – “I accept….that solicitors’ who remain on the roll cannot opt out of their regulatory duties simply by calling themselves something else and making a private arrangement.  The SRA’s rules and principles are designed to protect clients and the public and, in my judgment, cannot be side-stepped in this way…”
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